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STATEMENT OF JURISDICTION
The Court of Appeals has jurisdiction in this matter pursuant
to Utah Code Ann. § 78-2a-3(2)(k).

STATEMENT OF THE ISSUES PRESENTED FOR REVIEW
1.

Whether the trial court correctly held that Defendants

were not barred by Utah Code Ann, § 58-55-17 (construction trades
licensing

statute)

from

recovering

monies

owed

by

Plaintiff

because:
(a) the enterprise of the parties and A.R.C. is not
in the class of persons sought to be protected by the
licensing requirement;
(b) Syscom held Federal licenses and certificates to
do the work it performed and there is no need for a state
license;
(c) Syscom was a telephone company exempt from the
contract licensing requirements, and
(d) Syscom is not a contractor as that term is used
in Utah Code Ann. § 58-55-17.
2.

Did the trial court err in awarding attorneyfs fees to

Defendants based

on testimony

and documents received

at trial

rather than by receiving that same information by affidavit?

1

STANDARD OF REVIEW
The arguments raised by Plaintiff are premised on a version of
facts different from the facts found by the trial court.

This case

involved a two day trial in which extensive testimony and documents
were received into evidence.

The court made findings based on

that evidence which Plaintiff now challenges on appeal.

In such a

case the standard of review is strictly limited to whether, after
marshalling
findings,

all
the

of

findings

admissible evidence.
782 P.2d

467

the

evidence
are

in

based

support
on

of

trial

substantial

court's

competent,

Grayson Roper Ltd, Partnership v. Finlinson

(Utah 1989), Saunder v, Sharp 806 P.2d

198

(Utah

1991), 50 W. Broadway v. Redevelopment Agency 784 P.2d 1162 (Utah
1989) and Prudential Capital Group v. Mattson 802 P.2d 105 (Utah
Ct. App. 1990). Conclusions of law are reviewed for correctness.
Grayson supra.

STATUTES AND REGULATIONS
Utah Code Ann. § 78-2a-3(2)(k)
(2) The Court of Appeals has appellate jurisdiction,
including jurisdiction of interlocutory appeals, over:
(k) cases transferred to the Court of Appeals
from the Supreme Court.
Utah Code Ann. § 58-55-17
No contractor may act as agent or commence or maintain
any action in any court of the state for collection of
2

compensation for performing any act for which a license
is required by this chapter without alleging and proving
that he was a properly licensed contractor when the
contract sued upon was entered into, and when the alleged
cause of action arose.
Utah Code Ann. § 58-55-6(7)(c)
(7) The following persons are excepted from licensure
under this chapter and may engage in the construction
trades subject to these circumstances and limitations:
(c) public utilities operating under the rule
of
the
Public
Service
Commission
on
construction work incidental to their own
business
Utah Code Ann. § 54-2-1(19)(a)
"Public Utility" includes every common carrier, gas
corporation, electrical corporation, wholesale electrical
cooperative,
telephone
corporation,
telegraph
corporation, water corporation, sewerage corporation,
heat corporation, independent energy producer not
described in Subsection (e), and warehouseman where the
service is performed for, or the commodity delivered to,
the public generally, or in the case of a gas corporation
or electrical corporation where the gas or electricity is
sold or furnished to any member or consumer within the
state for domestic, commercial, or industrial use.
Utah Code Ann. § 54-2-1(29)
"Telephone corporation" includes every corporation and
person, their lessees, trustees, and receivers, owning,
controlling, operating, or managing any telephone line
for public service within this state, provided, however,
that all corporations, partnerships, or firms providing
intrastate cellular telephone service shall cease to be
"telephone corporations" nine months after both the wireline and the nonwire-line cellular service providers have
been
issued
covering
licenses
by
the
Federal
Communications Commission.
It does not include any
person which provides, on a resale bases, any telephone
3

or telecommunication service which is purchased from a
telephone corporation.
Utah Code Ann. § 54-2-1(30)
"Telephone Line" includes all conduits, ducts, poles,
wires, cables, instruments, and appliances, and all other
real estate, fixtures, and personal property owned,
controlled, operated, or managed in connection with or to
facilitate communication by telephone whether that
communication is had with or without the use of
transmission wires.
59A Am Jur 2d § 153, at page 318
In the presence of an intent to do those things which
constitute a partnership, the parties will be considered
partners even though they intend to avoid the liability
attaching to partners, or expressly stipulate in their
agreement that they are not partner. In other words, the
substance and no the name of arrangement determines the
parties1 legal relation to each other. The courts will
not countenance ingenious contrivance for giving person
the advantages of a partnership without subjecting them
to any of the liabilities, and an agreement which
attempts to carry out a joint venture for the mutual
profit
of
the
adventures
while
evading
their
responsibility for losses, may be enforced and construed
as a partnership.
Utah Rules of Civil Procedure 15(b)
(b) Amendments to conform to the evidence. When issues
not raised by the pleadings are tried by express or
implied consent of the parties, they shall be treated in
all respects as if they had been raised in the pleadings.
Such amendments of the pleadings as may be necessary to
cause them to conform to the evidence and to raise these
issues may be made upon motion of any party at any time,
even after judgment; but failure so to amend does not
affect the result of the trial of these issues.
If
evidence is objected to at the trial on the ground that
it is not within the issues made by the pleadings, the
court may allow the pleadings to be amended when the
presentation of the merits of the action will be observed
thereby and the objecting party fails to satisfy the
4

court that the admission of such evidence would prejudice
him in maintaining his action or defense upon the merits.
The Court shall grant him in maintaining his action or
defense upon the merits.
The court shall grant a
continuance, if necessary, to enable the objecting party
to meet such evidence.
Utah Code Ann. § 38-1-17
As between the owner and the contractor the court shall
apportion the costs according to the right of the case,
but in all cases each subcontractor exhibiting a lien
shall have his costs awarded to him, including the costs
of preparing and recording the notice of claim of lien
and such reasonable attorney's fees as may be incurred in
preparing and recording said notice of claim of lien.
Utah Rules of Judicial Administration Rule 4-505
(1) Affidavits in support of an award of attorneys1 fees
must be filed with the court and set forth specifically
the legal basis for the award, the nature of the work
performed by the attorney, the number of hours spent to
prosecute the claim to judgment, or the time spent in
pursuing the matter to the stage for which attorneys'
fees are claimed, and affirm the reasonableness of the
fees for comparable legal services.
(2) The affidavit must also separately state hours by
persons other than attorneys, for the time spent, work
completed and hourly rate billed.
(3)
If judgment is being taken by default for a
principal sum which it is expected will require
considerable additional work to collect, the following
phrase may be included in the judgment after an award
consistent with the time spent to the point of default
judgment, to cover additional fees incurred in pursuit of
collection:
"AND IT IS FURTHER ORDERED THAT THIS JUDGMENT
SHALL BE AUGMENTED IN THE AMOUNT OF REASONABLE
COSTS
AND
ATTORNEY'S
FEES
EXPENDED
IN
COLLECTING SAID JUDGMENT BY EXECUTION OR
OTHERWISE
AS
SHALL
BE
ESTABLISHED
BY
AFFIDAVIT."
5

(4) Judgments for attorney's fees should not be awarded
except as they conform to the provisions of this rule and
to state statute and case law.
STATEMENT OF THE CASE
A*

Nature of the Case.
The parties entered into a "Management Agreement" to construct

and operate a cellular telephone company.

(Exhibit 75). Plaintiff

filed this action to terminate the agreement.

Defendants filed

mechanics liens and then filed a counter-claim for the monies owed
to them under the contract and to foreclose the liens.

Plaintiff

admitted that monies were owed, that the work was satisfactory but
claimed that Defendants should not recover because they were not a
licensed contractor.
B.

Course of Proceedings and Disposition at Trial Court.
A two day trial to the court was held.

The trial judge

received evidence including testimony and exhibits regarding the
fees incurred by the Defendants in foreclosing its lien. The trial
court terminated the parties1 agreements, entered judgment for the
monies owed to Defendants and ordered foreclosure of the liens.
This appeal followed.

6

STATEMENT OF FACTS
In 1989, the Plaintiff, American Rural
Delaware

Corporation,

approached

(hereinafter

Defendant,

Neal

referred

Sorensen,

Cellular, Inc., a
to

as

president

"A.R.C. 11 ),
of

Systems

Communications, (hereinafter referred to as "Syscom"), seeking help
in constructing
eastern Utah.
as T . ) .

and

operating

a cellular

telephone

system

in

(Transcript 11-12, 232-233, hereinafter referred to

Syscom is a wireless telephone and radio communication

company operating in eastern Utah.

(T. 232). A.R.C. had won, in

an FCC lottery, a license to construct and operate a cellular
telephone system in Eastern Utah.

A.R.C. had to have part of the

telephone system built and in operation by a specific date or it
would forfeit the FCC license.

(T. 106, 150-151, 236).

also needed money with which to build the system.
Syscom,

which

built,

telephone transmission

equipped,

towers

and

A.R.C.

(T. 11-12, 24).

operated

radio

for its own telephone and

and
radio

customers, agreed with A.R.C. to build and operate the new system.
(T. 15) . Syscom introduced A.R.C. to Motorola, a supplier of radio
and telephone equipment. Motorola agreed to provide the money for
construction and acquisition of equipment. (T. 24, 243).
Syscom and A.R.C. started working on agreements to put in
writing

their respective duties, rights, and responsibilities.

They also signed a sales agreement which provided that Syscom would
7

sell telephone equipment for a commission. (T. 55) .
entitled

A document

"Management Agreement" was prepared by A.R.C. setting

forth how the parties would construct and manage the cellular
telephone system authorized by the FCC. (T. 13, 245). One copy of
the agreement was signed by Plaintiff and another copy was signed
by Defendant, Neal Sorensen.

In all respects material to this

action, the agreements were identical.
Under the Management Agreement, Syscom had the responsibility
to "manage and implement the building of the system and operating
it

once

built."

(Exhibit

75

at

2-3,

T.

248).

Those

responsibilities included operating, servicing and maintaining all
of the towers, switches, terminals, and other facilities, sales and
billing of customers, negotiating interconnections, arrangements
with

local

operating

procedures

technical,
duties.

wire-line

sales

and

telephone
and

systems,

establishing

written

selecting,

training

and

supervising

administrative

personnel

and

many

other

(T. 248-251, Exhibit 75 at 2-10).

For performing these functions, A.R.C. agreed to pay Syscom a
"service fee" of $10,000 per month plus ten percent (10%) of the
revenues from the system, minus deductions for taxes.

In the event

the cellular telephone system was sold, Syscom was to receive five
percent (5%) of the sales price. (Exhibit 75 at 11).

8

A.R.C.'s responsibilities were to supply the FCC authorization
to build and operate the system, sign all contracts and leases,
supply the money to build and operate the system and acquire and
pay for all equipment. (Exhibit 75 at 9-10).
Both Neal Sorensen and Rod Hauer of Syscom were trained,
tested and licensed by the FCC and were authorized to install,
repair and operate the equipment Syscom installed on the A.R.C.
cellular telephone project.

(T. 230, Exhibit 75 at 1) .

Syscom

hired Martinsen Construction, a licensed contractor, (T. 183) to
construct the buildings needed to house the equipment and D & D
Electric, a licensed electrician, to do the electrical work that
was not radio and telephone work. (T. 183). Syscom hired licensed
surveyors and engineers to locate property lines and worked under
the direction of engineers employed by A.R.C. in many aspects of
its work.

(T. 234-235).

With funds supplied by Motorola, Syscom secured the sites for
two transmission towers and a control facility.
towers

erected

licensed

along with

personnel

accompanying

installed

Motorola's instructions.

the

Syscom had the

buildings

telephone

and

equipment

Syscomfs
as

per

An accounting showing the disbursements

from the loans was given regularly by Syscom to Motorola.
264, 315-317).

9

(T. 263-

Syscom
providing

radio

continued

to

service.

operate
Syscom

its

regular

sent, to

its

business

of

customers,

an

advertisement touting two way radios it had for sale.
Motorola advertisements was sent to A.R.C..

One of the

A.R.C., upset at the

advertising, refused to communicate with Syscom for a period of
several months.

(T. 85, 87, 300-301). No further monies were

supplied although work continued. (T. 90-91).
On March 20, 1991, without any prior conversation or notice,
Plaintiff filed this lawsuit asking the Court to terminate the
agreement.

Concurrently, therewith, an A.R.C. officer with her

attorney, appeared at Syscom's place of business demanding that
Defendant

turn

over

to

A.R.C.

all

of

the

equipment

and

the

operation of the business and at that time announced the immediate
termination
agreement.

of

both

(T. 57-58,

the

sales

131).

agreement

Syscom

and

turned

the

management

over the records,

equipment and operation of the system to A . R . C .

Syscom filed a

counter-claim for payment of monies due and requested foreclosure
on liens it filed to secure payment for its services.

SUMMARY OF ARGUMENT
I.
The Trial Court correctly decided that Syscom should not be
prohibited

from

being

paid

for
10

its

services

in managing

and

implementing

the

installation

and

operation

of

the

cellular

telephone system just because it does not have a Utah Contractors
license.
services

Syscom should not be deprived of compensation for
it

rendered

in

the

construction,

installation

of

equipment, and the operating of the cellular telephone company
because (1) the enterprise of the parties and A.R.C. is not in the
class

of

persons

sought

to

be

protected

by

the

licensing

requirement; (2) Syscom held Federal licenses and certificates to
do the work it performed and there is no need for a state license;
(3) Syscom was a telephone company exempt from the contract
licensing requirements, and (4) Syscom is not a contractor as that
term is used in Utah Code Ann. § 58-55-17.
II.
The Trial Court properly awarded attorney's fees to Syscom as
authorized by Utah statute on mechanics lien foreclosures and by
the Management Agreement. An attorney fee affidavit should not be
required

as a basis

for awarding

attorney's

fees when live

testimony and actual time keeping records are received as evidence
at the trial.

11

ARGUMENT
I.

A.R.C. IS NOT THE CLASS OF PERSONS SOUGHT TO BE PROTECTED
BY THE CONTRACTOR LICENSING STATUTE AND THE COURT
CORRECTLY RULED THAT THE PROHIBITION OF § 58-55-17 TO
COLLECTING PAYMENT OF SERVICES SHOULD NOT BE APPLIED.
Utah Law has recognized that the purpose of the licensing

statute

is

to

protect

the public

from

inept

and

financially

irresponsible builders. Fillmore Products v. Western States Paving
561 P.2d

687, 689

afforded

by

(Utah 1977).

other means, then

contract is not applied.
1979).

If the required protection is
the

rule

of not

enforcing

the

Lignell v. Berg 593 P.2d 800, 805 (Utah

The court in Fillmore supra recognized the harshness of

declaring contracts of non-licensees void or unenforceable.

In

Fillmore, the court stated that it is inequitable and unjust to
allow a Defendant to take the benefit of Plaintiff's labor and
refuse to pay for it and that justice and sound policy do not
always require the enforcement of licensing
forfeitures.

statutes by

large

In 1983, in George v. Oren Limited & Associates 672

P.2d 732, 735 (Utah 1983) the Supreme Court, in dealing with the
enforceability of contracts made by an unlicensed contractor, said
This rule is not, however, applied unconditionally. This
Court has held that unless it is shown that the party
from whom the unlicensed contractor seeks to recover is
within the class of persons whom the licensing statute is
designed to protect, the rule will not be applied.
If a litigant is not a member of the class and if the required
protection

i.e.

against

inept
12

and

financially

irresponsible

builders is in fact afforded by other means, the court adopts the
point of view that the general rule (of non-enforceability) is not
to be applied mechanically but in a manner permitting the court to
consider

the

merits

of

the

particular

case

and

to

avoid

unreasonable penalties and forfeitures. Heber Valley Truck v. Utah
Coal & Energy 611 P.2d 389, 391 (Utah 1980) and Lignell supra.
In this case, the facts were that Syscom did not hold itself
out as a contractor. It held itself out as a telephone corporation
and communication

company.

Its business was

installing and

operating telephone and radio equipment and serving its customers
in that business.

A.R.C sought out Syscom and engaged it in the

cellular telephone project because
telephone

communications

business

it had
and

it

experience
held

in the

licenses

and

certificates from the Federal Communications Commission as radio
technicians.

(T. 2 0-21). The work which Syscom was to perform and

the work which it actually did perform, was connected with the
installation

of

operating it.

telephone

(T. 248-251)

equipment,

creating

a system, and

As concerns the construction of the

buildings involved, Syscom hired Martinsen Construction to do that
work ( T. 183) and D & D Electric to do the general electrical
work.

( T. 183) . Syscom did help with work, such as clean up and

follow up.

(T. 180, 287-290).

The main thing which Syscom did

was what it does in its regular business, erect transmission towers
13

and install and operate the cellular telephone equipment.
168,

170, 248-251,

253, 255-257).

A.R.C

had

the

(T.161,

protection

afforded by licensed contractors and FCC licensed technicians.
Syscom

should

not

be

deprived

incidental work performed
contractor.

of

payment

for

under the direction

materials

of the

and

licensed

Motivated Management International v. Finney 604 P.2d

467 (Utah 1979).
The Court correctly found that A.R.C. was not the class of
person sought to be protected by the licensing requirement (R. 452)
and that A.R.C. had the benefit of a licensed general contractor
and an electrical contractor in the construction of the project.
(Record 452, hereinafter referred to as R . ) .

The Court should

sustain the trial court's conclusions that §58-55-17 does not allow
A.R.C. to receive the benefit of the work done, which it agreed was
satisfactory and well done, without paying therefore.
II.

THE CELLULAR TELEPHONE INDUSTRY IS REGULATED BY THE FEDERAL
COMMUNICATIONS COMMISSION.
A.R.C. acquired its license to build the system from the FCC

in a lottery.

(T.ll) . Syscom was licensed and certificated by the

FCC under federal law to work with the equipment it installed and
put into operation on this project.

(T. 23 0)

The management

agreement, in its preamble recites that one of the reasons Syscom
was sought out by A.R.C. and requested to do the work, was that it
was federally licensed.

(Exhibit 75 at page 1 ) .
14

Persons whose activities are specifically licensed under other
statutory

provisions

requirement

imposed

are
on

exempt

from

contractors.

the

general

Where

one

is

license
federally

licensed to perform the work involved, the protection sought to be
given by the state licensing statute is available and the courts
have held that failure to license at the state level will not be
allowed as a defense for payment for work done.

See Wallich v.

Salkin 219 Cal. App.2d 157, 33 Cal. Reptr. 125 (1963), See also 19
ALR 3rd 1407 and Capital Cities Cable, Inc. et al., v. Crisp, 467
U.S. 691, 81 L. Ed. 2d 580 and 105 S. Ct. 2694.
The

trial

court

correctly

found,

on

the

basis

of

uncontradicted evidence, that Syscom should not be deprived of
compensation

for work on the basis that it did not hold Utah

construction trades contractors license, because its personnel were
certified technicians by the FCC for the work performed.
III. THE TRIAL COURT CORRECTLY HELD THAT SYSCOM AND THE
ENTERPRISE JOINTLY BUILT BY SYSCOM AND A.R.C. WAS A
TELEPHONE COMPANY SPECIFICALLY EXEMPT FROM THE CONTRACTOR
LICENSING REQUIREMENT.
Utah

Code

Ann.

contractors license.

§

58-55-6

imposes

the

requirement

of

a

Subparagraph (7) of that section lists the

exemptions and exceptions to that requirement.

It states:

The following persons are excepted from licensure under
this chapter and may engage in the construction trade
subject to these circumstances and limitations
. . . .
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7(c) Public utilities operating under the rules of the
Public Service Commission on construction work incidental
to their own business.
Utah Code Ann. § 54-2-1(19)(a) defines the term Public Utility as
follows:
Public utility includes every common carrier, gas
corporation, electrical corporation, wholesale electric
cooperative,
telephone
corporation,
telegraph
corporation, . . . . (Underlining supplied.)
Telephone corporation is defined in Utah Code Ann. § 54-2-1(29) as
follows:
"Telephone corporation" includes every corporation and
person, their lessees, trustees and receivers, owning,
controlling, operating, or managing any telephone line
for public service within this state...."
Utah Code Ann. § 54-2-1(30) defines telephone line as follows:
Telephone line "includes all conduits, ducts, poles,
wires, cables instruments, and appliances, and all other
real estate, fixtures, and personal property owned,
controlled, operated, or managed in connection with or to
facilitate communication by telephone whether that
communication is had with or without the use of
transmission wires.
Both

Syscom

and

A.R.C.

are

public

utilities

since

they

are

telephone companies operating a telephone line.
Utah Code Ann. § 54-2-1(29) the paragraph defining " telephone
corporation" gives further confirmation that cellular telephone
companies are "telephone corporations" by stating
....
provided
however
that
all
corporations,
partnerships, or firms providing intrastate cellular
telephone
service
shall
cease
to
be
telephone
corporations nine months after both the wire-line and the
nonwire-line cellular service providers have been issued
16

covering
licenses
Commission.

by

the

Federal

Communications

It was to receive that FCC license mentioned in subparagraph
29 of the statute that A.R.C. and Syscorn worked so hard to meet the
construction deadline.

(T. 106, 150-151, 236).

As § 54-2-1(29)

states, prior to issuance of the license and the expiration of nine
months, the company is classified as a public utility in Utah.
After the passage of nine months from the issuance of the FCC
covering license, it is excluded from the definition of public
utilities because it is regulated by the FCC and under federal law.
As a public utility, Syscom and the system being constructed are
exempt from construction trade licensing for work incidental to the
business as provided in § 58-55-6(7)(c).
A company providing cellular telephone service cannot cease to
be a telephone corporation nine months after licensing by the FCC
if it is not a telephone corporation prior to the expiration of
nine months.
The trial

court correctly

concluded

on the basis

of the

undisputed evidence that Syscom, and the telephone system being
constructed by Syscom and A . R . C , were both public utilities and
exempt from the contractor licensing statute.
specifically

exempts

public

utilities

on

§ 58-55-6(7)(c)

construction

work

incidental to their own business, which would certainly exempt the
work

connected

with

the

installation
17

of

the

communications

equipment which Syscom did in putting together the system with
A • x\ • C • •

IV.

DEFENDANT, SYSCOM, DID NOT REPRESENT ITSELF TO BE A
CONTRACTOR AS THAT TERM IS USED IN THE UTAH CODE. THE
WORK WHICH SYSCOM DID AND THAT WHICH IT AGREED TO DO
UNDER THE MANAGEMENT AGREEMENT IS NOT SUBJECT TO THE
CONSTRUCTION TRADE LICENSING REQUIREMENTS OF THE STATE OF
UTAH.
Syscom

prohibiting

is
the

not

subject

bringing

of

to

Utah

an

Code

action

Ann.

for

§

58-55-17,

compensation

by

unlicensed contractors because the work it did under the management
and sales agreement did not constitute the type of work required to
be licensed under the construction trades licensing requirements in
Utah.
A review of what Syscom did under the sales agreement and the
"Management Agreement" between Syscom and A.R.C. demonstrates that
Syscom's regular business of operating its communications business
is not engaging in a construction trade.
Syscom

did

not

advertise

construction trade.

A.R.C.

nor hold

itself

(Exhibit 75 at 2-10).
out

as being

in a

did not seek out Syscom as a builder

or a construction contractor, but because

it was licensed and

experienced in putting together the kind of communications company
that the parties wanted.

While the management agreement called

Syscom an independent contractor, what Syscom actually did was what
it did in its regular business. The trial court concluded that the
service fee which Syscom was to be paid, and which is a large part
18

of what remains to be paid, was in the nature of an engineering
fee.

(R. 434-435)

In addition, the court found that the

relationship between the parties more resembled some kind of joint
enterprise or venture than a contractor owner relationship.

The

record in this case supports the courts findings and conclusions.
Syscom was not an construction contractor in this project.
Although the

words independent contractor, are used to

describe Syscom in the management agreement, A.R.C. reserved the
right to make all important decisions in the project.

(Exhibit 75

at 2-10). Syscom worked under the direction of A.R.C. engineers in
locating the transmission tower and other sites.

(T. 234-235).

The compensation for Syscom1 s work included a share of the gross
revenue

and

enterprise.
Syscom

a

share

in

the

eventual

(Exhibit 75 at 11).

represented

selling

price

of

the

While A.R.C. points out that

itself to be a contractor

on the permit

applications for the transmission towers, it failed to point out
that it also listed itself as an owner on those same applications.
Syscom listed Martinsen Construction on the building built in
Vernal as the control site and which housed the control equipment.
(Exhibits 56, 57 and 58).
While the parties did not call themselves partners or joint
venturers, the evidence shows that they, in fact, acted like they
were joint venturers or partners in the work of putting together
19

this

new

telephone

company.

It

is

clear

that

parties

can

accidently and unintentionally enter into dealings which the law
may label a partnership even though the parties did not consider
themselves

such.

The

substance,

and

not

the

name

of

the

arrangement, determines the parties1 legal relation to each other.
59A Am Jur 2d § 153, at page 318.
that

Syscom

should

be

When the trial court concluded

exempted

from

the

harsh

prohibition

precluding unlicensed constructors from collecting for construction
work they had performed, it did so in part because the facts showed
that the work performed by Syscom was work relating to structures
in which it had an interest, and in which

it would

itself be

operating and using, (Exhibit 75 at 5-6), and in which the public
would not need protection either from the safety point of view or
from the financial point of view.

The Court recognized that the

main work which Syscom performed, was not construction work as
contemplated

by

the

construction

trades

licensing

statutes.

(Exhibit 75 at 2-10) . The work called for under the agreement and
performed

by

Syscom

did

not

constitute

contractors license is required.

work

for

which

a

Much of the work was spent in

setting up the billing system, negotiating agreements with US West
Communications

and Uintah

Basin Telephone

Company

to link the

telephone communication system being constructed to the outside
world.

(T.

256-257).
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After reviewing all of the facts and how the parties actually
handled the project, the trial court correctly concluded that the
parties relationship more closely resembled a joint project or
venture than an owner/contractor type of relationship.
of law are made to afford justice, not to thwart it.

The rules
No one has

claimed that A.R.C. did not receive full value for the work Syscom
performed.

A.R.C. did not even allege that the work performed by

Syscom was not of good quality nor that it was necessary to secure
the FCC license.

A.R.C. did not claim that it was deceived by

Syscom because Syscom represented that it was licensed
construction trades.

in the

A.R.C. is simply attempting to avoid paying

for work necessarily performed for which A.R.C has received the
benefit.

The purpose of courts and, especially trial courts, is to

adjudicate disputes and administer justice.

No argument has been

made by A.R.C. that it would be fair that Syscom not be paid for
its services.

Rather, it is argued that on a technicality, A.R.C.

should receive a $101,040.96 benefit at the expense of Syscom.
None of the policy reasons for precluding a person from collecting
the fair value of its work exist.
A.R.C. was not harmed.

The public is not harmed and

A.R.C. should be required to live up to the

bargain it made and from which it has benefitted.
sought to do justice and did so.
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The trial court

The trial court correctly awarded Syscom judgment

against

A.R.C. because:
First the enterprise of the parties and A.R.C. is
not in the class of persons sought to be protected by the
licensing requirement;
Second Syscom held Federal licenses and certificates
to do the work it performed and there is no need for a
state license;
Third Syscom was a telephone company exempt from the
contract licensing requirements, and
Fourth Syscom is not a contractor as that term is
used in Utah Code Ann. § 58-55-17.
V.

THE TRIAL COURT PROPERLY AWARDED ATTORNEY'S FEES TO
SYSCOM AS AUTHORIZED BY UTAH STATUTE ON MECHANIC'S LIEN
FORECLOSURES AND BY THE MANAGEMENT AGREEMENT,
AN
ATTORNEY'S FEE AFFIDAVIT IS NOT REQUIRED AS A BASIS FOR
AWARDING ATTORNEY'S FEES WHEN LIVE TESTIMONY AND ACTUAL
TIME KEEPING RECORDS WERE RECEIVED AS EVIDENCE AT THE
TRIAL.
The contention of A . R . C , that the trial court

improperly

awarded attorney's fees because no affidavit for those attorney f s
fees was filed with the court is misplaced and misreads the rule.
A.R.C.

relies

on

Rule

4-505

of

the Utah

Rules

of

Judicial

Administration to claim that the trial court erred in awarding
attorney's fees because no affidavit for attorney's fees was filed.
Rule 4-505 states that its intent is "To establish uniform criteria
22

and a uniform format for affidavits in support of attorney's fees."
The rule does not state that attorney's fees may not be awarded if
there is no affidavit filed nor even that a affidavit must be filed
if attorney's

fee are requested.

To preclude

an award of

attorney's fees because no affidavit is file would be to ignore
subparagraph (4) of Rule 4-505 which states that attorney's fees
not be awarded except they confirm to this rule and statute and
case law. Emphasis added.

Statute and case law over many years,

have authorized attorney's fee awards and in this particular case
both the mechanics lien statute and the terms of the agreement
provide for such an award.

(Exhibit 75 at 17-18).

To apply a reading of the rule urged by A.R.C. would be
unreasonable and out of context, would add unnecessary paper work
and would replace more reliable and informative evidence with less
reliable and less informative evidence. To require all attorney's
fee awards to be based only on an affidavit would be poor policy
since an affidavit is a poor substitute for verbal and documentary
evidence

with

examination.

all
Rule

the

customary

4-505

safeguards

is primarily

such

intended

as

cross

for use in

uncontested or default cases as evident from the location of the
rule and the language of the rule which in Section (3) establishes
a way to augment fees when at the point the default judgment is
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taken, it is contemplated that additional fees will be incurred in
pursuit of collection.
In the case at hand, Syscom's Counterclaim put A.R.C. on
notice of Syscom's claim for attorney's

fees.

agreement also provided for attorney's fees.

The management

(Exhibit 75 at 17).

The mechanics lien foreclosure statutes specifically authorizes an
award of attorney's fees.

See Utah Code Ann. § 38-1-17.

The

parties participated in a Pre-Trial Conference with the court and
discussed in detail the claims of each party and a Pre-Trial Order
was entered.

(R. 108).

No objection was raised at the trial to

the attorney's fees and the opportunity for cross-examination was
fully available.
of

Civil

Even if the matter had not been pled, Utah Rules

Procedure

15(b)

provides

that

issues

not

raised

by

pleading but implied, shall be treated in all respect as if raised.
Loader v. Scott Construction Corporation 681 P.2d 1227, 1228 (Utah
1984).

The court specifically found Syscom to be the prevailing

party and while it indicated that there had been a minor breach of
the agreement between the parties by Syscom in sending out its
advertisement

for

radios

to

two

cellular

telephone

customers

(Finding of Fact No. 4) , A.R.C. had received the benefit of the
work

and

materials

supplied

by

Syscom,

the

services

satisfactory, and A.R.C. had no complaint about the work.
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were
The

court analyzed the time records received into evidence at the trial
and made an award of part of the requested attorney's fees.
Furthermore, the Defendants are entitled to the fees they have
incurred on appeal.
CONCLUSION
The trial court's decision should be affirmed.

The case

should be remanded to award Defendants their fees incurred on
appeal.
Respectfully submitted this

^ * ^ day of February, 1994.

McKEACHNIE & ALLRED
A t t o r n e y s f o r Defendant/Appells&flL

McKeachnie

By: / ^ j U f o f l .0
fclartf
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B. A^lred

MAILING CERTIFICATE
Gayle F. McKeachnie, attorney for Defendant/Appellee
certifies

that

he

served

the

attached

REPLY

BRIEF

OF

DEFENDANT/APPELLEE upon counsel by placing two true and correct
copies thereon in an envelope addressed to:
Mr. Andrew M. Morse
Eric L. Robinson
SNOW, CHRISTENSEN & MARTINEAU
Attorneys for Plaintiff/Appellant
P.O. Box 45000
Salt Lake City, Utah 84145
and deposited the same, sealed, with first class postage prepaid
thereon, in the United States mail at Vernal, Utah, on the

ffi^day of

February, 1994.
Gayle t^. McKeachnie
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Addendum 1

%K

MANAGEMENT AGREEMENT

This Agreement made and enterea this

day of

and between AMERICAN RURAL CELLULAR, INC., referred

>^

, 1990, by

to herein as "CELLCOM",

whose business address is 261 Hannover Circle, Panama City, Florida 32404
and

SYSTEMS COMMUNICATION

CORPORATION,

referred

to herein

as

"SYSCOM",

whose business address is 1275 East, 335 South, Vernal, Utah 84078.

RECITALS
A.

WHEREAS,

CELLCOM

holds

the

permit

issued

by

the

Federal

Communications Commission (the "FCC") to construct the nonwireline cellular
radio telecommunications system (the "System") that will serve the Utah-5
Rural

Service

Area

("RSA"), which

is RSA

No. 677 (hereinafter

"PERMIT

AREA ; consisting of Grand, Emery, Carbon, Duschene, Unitah, and Daggett
Counties, Utah; and
8.
PERMIT

WHEREAS, SYSCOM

has been in the communications

AREA

for

more

than

installation

and

servicing

nine
of

(9)

years,

two-way

ana

operation of a private paging system, and
sites

to private

business

radio

experience,

licensees, and

name

familiarity

engaged

microwave

the leasing

thereby
and

having

business in the
in

the

equipment,

the

of communications

has acquired

business

considerable

knowledge

in

the

and

is

telecommunications industry in the PERMIT AREA; and
C.

WHEREAS,

SYSCOM

holds

an

FCC private

radio

license

accredited by the National Association of Business and Radio Users; and
D.

WHEREAS, CELLCOM

wishes to engage

SYSCOM,

consistent

with

the

rules and regulations of the FCC, as an independent contractor to manage
the

construction,

operation,

periodic

redesign

and

maintenance

of

cellular telecommunications system and business for the PERMIT AREA; and

a

E.

WHEREAS,

CELLCOM and SYSCOM desire to enter into this contract

for the purpose of advancing their mutual financial interests by utilizing
together

the PERMIT, knowledge, experience and assets of CELLCOM and the

knowledge,
SYSCOM

experience,

in order

business

to engage

in

and

community

contacts,

and

the business of providing

assets of

cellular

radio

telecommunications services in the PERMIT AREA; and
F.

WHEREAS, SYSCOM

and

CELLCOM

desire

that

telephones, accessories and peripheral equipment

SYSCOM

sell

cellular

in the PERMIT AREA which

activity is expected to benefit CELLCOM and SYSCOM; and
NOW THEREFORE, in consideration of the above recitals and the mutual
agreements herein contained, CELLCOM and SYSCOM hereby agree as follows:
1.

TERM
The term of

commencing

on

the

day of
2.

the Management Agreement shall be
day

of

, 1990 and

five (5) years

terminating

on

the

, 1995, subject to review on an annual basis.

GENERAL DUTIES OF SYSCOM

a.

SYSCOM

shall

Agreement under a fiduciary

perform

all

services

under

relationship with CELLCOM

this

Management

in accoraanca

witn

the reasonable standards of honesty, integrity and fair dealing, and in a
professional

manner

that

will

best

serve

interests of CELLCOM in the PERMIT AREA.
Management

Agreement

shall

busines-s practices in the

comply

in

the

financial

and

business

SYSCOM's performance under this

all

material

respects

with

good

industry, and shall be in compliance with all

applicable federal, state, and local laws, rules and regulations.
b.

Subject to CELLCOM's exclusive right of unfettered control

over business assets, facilities, operations, and policy decisions, SYSCOM
shall, as

an

independent

contractor,

manage and

implement

all

business

activities

for

the

operation

of

the

said

business,

including

but

not

necessarily limited to the following:
(i)

Operation of physical assets such as antennae, towers, cell
sites, switches, transmission lines, spare parts, terminals
and tests instruments;

(ii)

If an outside billing company is not used, collection
of
payment and receivables from
subscribers will become
SYSCOM's responsibility. SYSCOM will be reimbursed $10.00
per month, per subscriber;

(iii)

Construction, maintenance and repair of the cellular system;

(iv)

Performance of cellular system expansion activities;

(v)

Resale of service from the wireline cellular
telecommunications system, if applicable;

(vi)

Negotiation and implementation of cost-effective
interconnection arrangements with local wireline telephone
systems, long distance carriers and other carriers;

(vii)

Provision of such assistance as CELLCOM may require in
preparing reports to the FCC or state and local regulatory
authorities;

(viii)

Conduction of price negotiations with suppliers, generation
of purchase orders,
approval of payments to suppliers and
verification of receipt of materials;

(ix)

Formulation and implementation of standard operating
procedures, including programs and policies to assure
adherence to safety, environmental and other requirements
under applicable federal, state and local laws and
regulations;

(x)

Coordination of engineering approval of selected vendor
products;

(xi)

Negotiation and acquisition of appropriate insurance
policies;

(xii)

Coordination and negotiation with neighboring cellular
markets;

(xiii)

Selection and acquisition of office facilities and of
subscriber, system and office equipment and services;

(xiv)

Selection, training and supervision of technical, sales and
administrative personnel;

(xv)

Development, implementation and maintenance of
administrative, billing and customer service procedures;

(xvi)

Development, implementation and maintenance of financial
controls and procedures, including relationships with
financial institutions, to insure efficient collection and
deposit, investment and disbursement of funds in the name
ana on behalf of CELLCOM;

(xvii)

Development and maintenance of financial record keeping
procedures and maintenance of records of all transactions
relating to the construction and operation of the System;
and

(xviii)

Performance of all other functions consistent with the
purposes of this Management Agreement.

c.

Insofar as

the

obligations or responsibilities

of SYSCOM

hereinunder require or permit SYSCOM to enter into transactions on behalf
of CELLCOM with SYSCOM, the terms and conditions of such transactions shall
be on terms and conditions which are no more burdensome to CELLCOM than
CELLCOM could obtain in comparable

transactions entered into with parties

other than SYSCOM.
SPECIFIC DUTIES OF SYSCOM

3.

For the benefits conferred and
SYSCOM

hereinafter

stated,

SYSCOM

the compensation

shall,

at

its

own

to be paid to
expense,

unless

subject always

to CELLCOM's right of

continuing control and approval, diligently perform

the following services

otherwise

specifically stated,

and

for CELLCOM:
a.

Facilities

Location

and

Acquisition

SYSCOM

shall

be

responsible for the location and acquisition of space on towers and other
associated facilities (including microwave facilities) reasonably required
to accommodate equipment for the operation of cellular

telecommunications

services hereby defined to include, but not limited to, local exchange and
interchange

voice and/or data

services, voice mail services, monitoring

services, as well as other related services which may lawfully be provided
under CELLCOM's PERMIT as it presently exists or as it and any associate
licenses may be lawfully extended or amended.

SYSCOM shall negotiate on

behalf

of CELLCOM

for additional

tower sites and associated facilities,

including all terms and conditions of lease agreements or other agreements,
subject always to CELLCOM's final approval of any and all agreements.
CELLCOM's

cost

SYSCOM

shall

recommend

and

arrange

for

purchase

At
and

installation of all reserve, all battery, and such generator equipment as
is necessary and reasonable for all equipment facilities.
b.

Implementation of Business and Financial Plans

SYSCOM shall

implement a comprehensive three-year business and financial plan, provided
by CELLCOM, set forth in Attachment
generation of

required

A, and shall assist CELLCOM in the

information and in all other steps for obtaining

system financing.
c.
forthwith

Sale and Installation of Customer

establish

competitive

business

and
for

commence

to

the sale,

operate

Equipment

a

rental and

SYSCOM shall

professional,

installation

ongoing,

of cellular

telephones, accessories and peripherals during the term of this Management
Agreement.

See

Attachment

E,

Sales

Agent

Agreement

with

attached

Commission Plan for reimbursement of sign-up commission.
d.

Management and Performance of Maintenance Services

SYSCCM

shall assist CELLCOM in connection with the negotiation and implementation
of a Maintenance Contract
routine

and

operations of

emergency

to be executed by CELLCOM and SYSCOM for both

maintenance

the proposed

and

cellular

repair

service

required

telecommunications system.

for

the

Service

provided by SYSCOM shall include, but not be limited to, the monitoring of
the

maintenance

performed

on

CELLCOM's

system,

analysis

and

review of

costs, fees and charges, supervision of the actual maintenance work on the
System,

performance

comprehensive

regular

of

routine

periodic

daily
testing

checks
and

and

alignment

inspections,
of

the

and

System

operation, and monitoring the performance thereof as necessary to maintain

first

class

cellular

intervals, SYSCOM

system

operation

shall submit

and

to CELLCOM

service.

At

a statement,

three

month

patterned

after

Attachment B, attesting to the adequacy of such maintenance.
©.
by

CELLCOM,

cooperation
operations

Transition Services
SYSCOM

Agreement.

shall

provide

any

transfer

or

relocation

necessitated

by

termination

concerning
that

may

SYSCOM

Within a reasonable time, or as required

be

will provide

its

assistance,

services

counsel,
of

advice,

equipment

of

to CELLCOM

this
at

and

and/or

Management
their

then

published rates.
f. Bi-weekly Staff Meetings

SYSCOM and CELLCOM shall participate

in bi-weekly, or as frequent as otherwise necessary, staff meetings (which
may be conducted by telephone conference call) at CELLCOM's offices or as
otherwise designated,

the meetings, which are expected to have a duration

of one-half business day or less, shall be conducted in accordance with the
following general procedures:
(i)

In order to efficiently utilize time, both CELLCOM and
SYSCOM shall, to the extent practical, limit to two the
number of their representatives attending these meetings;

(ii)

SYSCOM shall prepare an agenda prior to each meeting that
includes a listing of (a) all significant activities
surfacing during the preceding two weeks; (b) all unresolved
matters addressed during previous bi-weekly meetings; (c)
all issues that may reasonably be expected to be of interest
to CELLCOM; and (d) any other items deemed to be of
sufficient interest to warrant attention at bi-weekly staff
meetings.

(iii)

At each meeting an Action I tern Listing shall be updated by
SYSCOM, in order to provide current information regarding
tasks assigned, progress made against previously assigned
due dates, personnel responsible for various tasks, and
tasks warranting further effort or direction. This Action
Items List shall be formatted after Attachment C.

g.

Customer Listings and Records

CELLCOM, with assistance from

SYSCOM, shall be responsible for assembling and maintaining a current and

complete list of all customers of the cellular system in a form patterned
after Attachment 0.
sole

property

of

8oth parties agree the customer

CELLCOM

and

upon

the

termination

Agreement, it shall have the sole and exclusive right

lists shall be the
of

this Management

to possession and

control of said customer lists, as well as all other listings and records
of

the

system's

customers,

including

any

copies

in

whatever

form and

whereever the same may be located.
h

-

Insurance

SYSCOM shall require and maintain

comprehensive

casualty and liability insurance for all activities and equipment which are
the subject of this Management Agreement,
insured

and

SYSCOM

as an

additional

necessary costs for such coverage.

CELLCOM shall be named as an

insured.

CELLCOM

shall

pay all

Insurance policies shall be consistent

with those set forth on Attachment E, or in a form acceptable to CELLCOM.
SYSCOM shall assure that CELLCOM
policies within

is provided with copies of all current

ten (10) days of their effectiveness.

shall not be less than $3,000,000 value.

Liability limits

CELLCOM's name shall be placed en

the policy as a loss payee as its interest may appear.
i.

State and Local Approvals

SYSCOM shall timely and in writing

advise CELLCOM of all necessary state and local authority required for the
construction,

continuing

operation,

or

additional

construction

of

the

System, and take all necessary actions to obtain such authority.
j.
and

Interconnection & Tariffs

necessary

actions

required

to

SYSCOM shall take all reasonable
obtain

and

maintain

system

interconnection and tariffs with the landline exchange carriers in the most
prompt manner possible.

As appropriate, SYSCOM

shall advise

desired charges or advances in existing arrangements.

CELLCOM of

k.

Construction Supervision

of the cellular radio and microwave

SYSCOM shall supervise construction

systems, and at all times keep CELLCOM

apprised of the status of such activities.
1-

Access to Pertinent Business Records

SYSCOM shall provide

CELLCOM with access, upon reasonable notice and at reasonable times, to the
books and records maintained by SYSCOM with respect to the System.
recognizes CELLCOM's need
audits without
acquired

to have the right to co'nduct full and complete

limitations, all at

during

the

SYSCOM

course

of

CELLCGM's

such

expense.

audits

shall

Any
be

information

protected

as

confidential information under Section 8 of this Management Agreement.
4.

RESOURCES TO BE DEVOTED TO THE SYSTEM
In order to fulfill the obligations set forth in paragraphs 2 and

3 above, SYSCOM shall devote, at a minimum, the following resources to the
system:
a.

SYSCOM shall devote the time, as necessary, of its Partners,

Neal Sorensen or Rod Hauer, to the design and construction of the System
until the License is issued and their time as necessary to the management
of maintenance, operation and additional construction of the system, wnich
time

shall

be

Management

reasonably

Agreement

and

split
as

among

the

otherwise

duties

set

necessary

to

forth

in

this

accomplish

the

objectives of this Management Agreement.
b.

SYSCOM shall, at its own expense, provide a telephone line

with a unique telephone number listed in the local
the telephone number of the Cellular Business.
name of the cellular
listing.)
its

telephone listings as

(CELLCOM will designate the

business which shall appear

in

the local

telephone

Such telephone line shall ring into SYSCOM's current system at

current

business

location.

SYSCOM's

employees

shall

answer

the

Cellular Business telephone line "CELLCOM," or such other name designated

by CELLCOM.
business

SYSCOM

telephone

shall, at its own expense, add additional
lines

if

SYSCOM's

current

telephone

cellular

system

is

not

sufficient to handle the volume of CELLCQM's telephone calls.
c.
personnel

or

SYSCOM shall utilize its current business customer service
hire more quality

personnel

to answer

CELLCQM's

telephone

calls, and to service potential subscribers and subscribers' inquiries and
complaints.

SYSCOM shall provide a twenty-four

access phone

number for

customers and Roamer Activations.
5

-

RESPONSIBILITIES
SYSCOM's

OF CELLCOM

responsibility for overall system management shall be

only limited by the enumerated responsibilities of CELLCOM in this Section
5.

CELLCOM

shall

undertake

and

diligently

perform

the

following

in

connection with this Management Agreement.
a

-

Site Selection and Acquisition

CELLCOM shall assist SYSCOM

in the location and acquisition, including negotiation and contracting, of
space

on

towers

to

locate

equipment

for

the

rendering

of

cellular

telecommunications services in the Permit Area, including but not limited
to, preparing

and

executing all contracts and

leases and

other

related

documents, and purchasing and installing all equipment required by CELLCOM.
b

-

Contract Execution

CELLCOM shall execute such contracts as

are recommended by SYSCOM and which are
the

construction,

maintenance

and

thereafter approved by CELLCOM for

lawful

operation

of

the

cellular

telecommunications system in the Permit Area.
c.

Payments

CELLCOM shall make lease payments and debt payments

for telecommunications equipment necessary for the providing of cellular
service in the Permit Area except for

charges or costs to be paid by SYSCOM

pursuant to Sections 2, 3, 4 and 6 hereunder.

d.
negotiate

Maintenance

and

connection

with

execute

CELLCCM

all

shall, with assistance

contracts

the system.

CELLCOM

for

maintenance

shall

pay for

from

and

all

SYSCOM,

repairs

necessary

in
and

required maintenance and "repairs on the cellular telecommunications system
during the operation thereof, save and except for the services rendered by
SYSCOM in the supervision and performance of system maintenance and repair
as

required

by

other

provisions

of

this

Management

Agreement

and

the

Maintenance Contract.
e.

Technical Training

CELLCOM shall pay all costs of technical

training to be organized, implemented and arranged by SYSCOM pertinent to
the MTSO (Mobile Telephone Switching Office) and associated cellular site
equipment;

however, SYSCOM

personnel and material

shall

utilize,

if feasible,

furnished by cellular system

sales

training,

equipment suppliers.

All training hereunder shall be approved in writing by CELLCOM and shall be
held in Utah, unless otherwise agreed to by both parties to this Management
Agreement.
f.

Access to Cellular System

(10) numbers for

CELLCOM shall provide SYSCOM ten

SYSCCM's use in the performance

this Management Agreement.
ten (10) numbers except

of its obligations under

SYSCOM shall pay all costs associated with such

local airtime and local access charges.

SYSCOM

shall not sell, lease or otherwise derive any revenue from the use of said
ten (10) numbers.
g.

System Equipment Acquisition or Lease

CELLCOM shall acquire

by purchase or lease the equipment necessary to implement operations of the
nonwireline cellular telecommunications system in the PERMIT AREA and such
equipment shall be made available to SYSCOM for its use in the performance
of

its

obligations

agreements.

under

this

Management

Agreement

and

subsequent

6.

COMPENSATION
a.

As compensation for full and proper compliance with the terms

of this Management Agreement, SYSCOM shall be entitled to the following:
(1)

A Service

Fee

to be

paid

via

monthly

payments of

$10,000.00 payable on the 15th day of each month during the term of this
Management Agreement.
(2)

Ten (10) percent of revenues, from the system, after

deduction of all federal, state and local taxes due and owing, which sum
shall be paid on the 15th day of each month, and cover the entire prior
calendar month.
(3)

In the event that CELLCOM enters into an agreement to

sell the Utah 5 cellular system or any part thereof, CELLCOM agrees to pay
to SYSCOM

5 (five) percent

following procedure.

of

the sales

price

in accordance with

the

If CELLCOM receives the full sales price in cash at

closing, SYSCOM shall be paid 5 (five) percent of that amount 15 days after
closing.

If CELLCOM receives less than the full sales price in cash at

closing, SYSCOM shall be paid 5 (five) percent of the cash amount: paid to
CELLCOM at closing within 15 days of that initial payment.
CELLCOM

Thereafter as

receives subsequent cash installments of the sales price, SYSCOM

shall receive its 5 (five) percent share of those payments, within 15 days
of

receipt

thereof by CELLCOM.

In the event that CELLCOM enters into a

sale in which cash will not be received from the buyer (i.e. a trade of
cellular

interest)

either

installments, then SYSCOM

at
shall

the

initial

closing

or

in

subsequent

receive 5 (five) percent

of

the market

value (as defined in Section 24) of the consideration received by CELLCOM,
within 15 days of the closing of that transaction.
(4)
cellular

system

Section a(l) and a(2) above shall be adjusted as the

is a start-up

business

and

no

track

record

has been

established to accurately determine reasonable compensation.

CELLCOM and

SVSCOM both agree to an adjustment in compensation, if necessary, at three
month intervals in 1990, 1991 and 1992.
(5)

Each party shall reimburse the other for out-of-pocket

expenses by such party which are the responsibility, under this Management
Agreement, of the other party, and which expenses have been incurred at the
request of the other party.

Such reimbursement shall occur within ten (10)

days following receipt of such invoices as supported by proof of payment.
7.

COMPETITION
a.

SYSCOM and CELLCOM recognize that SYSCOM is now operating a

communications business that is not in direct competition with CELLCOM's
business as presently permitted under the applicable statutes of the FCC
and the State of Utah.

CELLCOM

and SYSCOM recognize that due to a change

in the applicable statutes and rules, after the date of this Management
Agreement, there may in the future be a possibility of competition between
SYSCOM's present and future business opportunities and CELLCOM's present,
expansion and future business opportunities made available by such changes
or amendments to the present rules and statutes of the FCC and the State of
Utah.

In such event and due to the foregoing, the parties hereunder may

come to be in competition.
outside of

Should this transpire CELLCOM and SYSCOM shall,

this Management Agreement, make every

effort to negotiate in

good faith and consummate a separate agreement between them to cover such a
competitive

situation.

The

negotiations

of

such

agreement

shall

not,

directly or indirectly, interfere with, suspend, or correlate in any manner
to the duties, responsibilities or contractual obligations of each party to
the other as set forth in this Management Agreement.

8.

CONFIDENTIAL INFORMATION: INCLUDING THIS MANAGEMENT AGREEMENT
Both parties recognize that in performing in accordance with this

Management Agreement it will be necessary for each to become conversant
with certain information, regarding the business of the other that is not
generally

available or

competitors,
identity

including

known to the public, or to potential
but

not

limited

to,

information

or actual

regarding

the

and individual needs of customers and prospective customers of

CELLCOM and SYSCOM, trade secrets, confidential marketing

techniques and

certain other confidential information concerning the business affairs of
both parties.
unfair and

Each party expressly recognizes and agrees that it would be

irreparably damaging

to the other were it to disclose and/or

make use of such confidential information.

Each party covenants and agrees

that during the term of this Management Agreement, and for a period of one
(1) year
will

thereafter, whether termination is voluntary or involuntary, it

refrain

from disclosing and/or making use of any such confidential

information except as may be necessary in the performance of obligations
hereunder
section

or except

to counsel.

The covenants

in this

are in addition tc ar./ other restriction on the dis £ cr-i n:-t t ion :•*

confidential
which

for disclosures

may

be

information, including
recognized

under

this Management Agreement

any

applicable

law.

generally,

Accordingly,

the

allegations set forth in this paragraph shall survive for one (1) year the
termination of the Management Agreement regardless of the basis for such
termination.
9.

GOVERNING LAW
This Management Agreement shall be interpreted according to the

substantive laws of the State of Utah.
subject

SYSCOM and CELLCOM hereby agree to

themselves to in personam jurisdiction in Utah.

Any proceeding,

arbitration, or otherwise, brought to enforce or otherwise interpret this
Management Agreement shall be instituted in the State of Utah.
10.

TERMINATION
a.

Termination by SYSCOM

SYSCOM may terminate this Agreement

under the following conditions:
(i)

upon 10 days written notice to CELLCOM, if CELLCOM fails or
refuses to pay any amount due and owing to SYSCOM under
Section 6 hereof when due;

(ii)

immediately following the making by CELLCOM of any general
assignment for the benefit of creditors, commencement by
CELLCOM of any case, proceeding, or other action seeking
reorganization, arrangement, adjustment or composition of
CELLCOM's debts under any law relating to bankruptcy,
insolvency, or reorganization, or relief of debtors, or
seeking appointment of a receiver, trustee, custodian, or
other similar official for CELLCOM or for all or any
substantial part of CELLCOM's property; or the commencement
of any case, proceeding or other action against CELLCOM
seeking to have any order for relief entered against CELLCOM
or CELLCOM's debts under any law relating to bankruptcy,
insolvency, reorganization, or relief of debtors, or seeking
appointment of a receiver, trustee, custodian, or other
similar officials for CELLCOM or for all or any substantial
part of the property of CELLCOM, and (A) CELLCOM shall, by
any act or omission, indicate CELLCOM's consent to, approval
of, or acquiescence in such case, proceeding, or action, or
(B) such case, proceeding, or action results in the entry of
an order for relief which is not fully stayed within seven
(7) business days after the entry thereof,
or (c) such case,
proceeding, or action remains undismissed for a period of
fifteen (15) days or more or is dismissed or suspended only
pursuant to Section 305 of the Untied States Bankruptcy Code
or any corresponding provision of any future United States
bankruptcy law; or

(iii)

upon 30 days written notice at SYSCOM's sole discretion.

b.
Management

Termination

Agreement

upon

by

CELLCOM

10 days

written

CELLCOM
notice

may
to

terminate

SYSCOM,

under

this
the

following circumstances:
(i)

the failure or refusal of SYSCOM to perform any material
part of its duties hereunder and the continuance of such
failure or refusal for more than 30 days following written
notice from CELLCOM (unless such failure or refusal is
attributable to the failure of CELLCOM to fulfill its
agreements hereunder);

(ii)

the willful misconduct, dishonesty, gross negligence or
gross misconduct of SYSCOM;

(iii)

with 30 days written notice at CELLCQM's sole discretion; or

(iv)

11.

the making by SYSCOM of any general assignment for the
benefit of creditors, the commencement by SYSCOM of any
case, proceeding, or other action seeking
reorganization,
arrangement, adjustment or composition of SYSCOM's debts
under any law relating to bankruptcy, insolvency, or
reorganization, or relief of debtors, or seeking appointment
of a receiver, trustee, custodian, or the similar official
for SYSCOM or for all or any substantial part of SYSCOM's
property; or the commencement of any case, proceeding, or
other action against SYSCOM seeking to have any order for
relief entered against SYSCOM as debtor, or seeking
reorganization, arrangement, adjustment, or composition of
SYSCOM or SYSCOM's debts under any law relating to
bankruptcy, insolvency, reorganization, or relief of
debtors, or seeking appointment of a receiver, trustee,
custodian, or other similar official for SYSCOM or for all
or any substantial part of the property of SYSCOM, and (A)
SYSCOM shall, by any act or omission, indicate SYSCOM's
consent to, approval of, or acquiescence in such case,
proceeding, or action, or (8) such case, proceeding, or
action results in the entry of an order for relief which is
not fully stayed within seven (7) business days after the
entry thereof, or (C) such case, proceeding, or action
remains undismissed for a period of fifteen (15) days or
more or is dismissed or suspended only pursuant to Section
305 of the United States Bankruptcy Code or any
corresponding provision of any future United States
bankruptcy law.

REPRESENTATIONS AND WARRANTIES OF CELLCOM
CELLCOM hereby represents and warrants to SYSCOM as follows:
a. Organization

organized

under

the

laws

and
of

Standing

the

State

CELLCOM
of

will be

Delaware

and

a corporation
will

be

duly

qualified to do business in the State of Utah.
b.

Power and Authority

CELLCOM has full power and authority to

construct and operate the nonwireline cellular radio system in the PERMIT
AREA and to perform the terms of this Management Agreement.
c.

Binding Agreement

This Management Agreement constitutes a

valid and binding agreement of CELLCOM enforceable in accordance with its
terms.

d.

Oocuments

CELLCOM will deliver to SYSCOM true, correct and

comp3ete copies of its Articles of Incorporation and 8y-Laws.
12.

REPRESENTATIONS AND WARRANTIES OF SYSCOM
SYSCOM
a.

hereby

represents

Organization

and

warrants

and Standing

to CELLCOM

SYSCOM

as follows:

is a corporation

duly

organized and in good standing under the laws of the State of Utah.
b.
authority

Power and Authority

SYSCOM

has full corporate power and

to execute, deliver and perform

Agreement.

the terms of

this Management

SYSCOM has taken all necessary and appropriate corporate action

to authorize the execution, delivery and performance of this Management
Agreement.
c

Binding Agreement

This Management Agreement constitutes a

valid and binding agreement of SYSCOM enforceable in accordance with its
terms.
13.

LIMITATION ON LIABILITY; INDEMNITY
Notwithstanding

anything

to

the

contrary

Agreement, SYSCOM shall not be liable to CELLCOM for
any

nature

incurred

or

suffered

by

CELLCOM

in

in

this

Management

any loss of damage of

any way

relating

to or

arising out of the act or default of SYSCOM, or any employee of SYSCOM, in
the purported performance or nonperformance of this Management Agreement or
any

part

hereof, except

loss

or

damage

to CELLCOM

caused

by

SYSCOM's

willful act, willful default, gross negligence or gross misconduct under
this

Management

recoverable

by

Agreement
virtue of

to
the

the

extent

insurance

of

to

which

CELLCOM.

the
In

same

is

no event

not

shall

SYSCOM be liable for CELLCOM's loss of profits and/or other consequential
loss or damage, whether or not occasioned or caused by the act, default or
negligence of SYSCOM, nor shall SYSCOM be in any way liable for any act,
default

or

negligence,

willful

or

otherwise,

of

any

other

independent

contractor

employed

SYSCOM undertakes
force

in

the

providing

the purpose

selection

of

to

or

persons,

CELLCOM,

liability
or

but

of

any

omission,

tortuous

otherwise

set forth above, SYSCOM

shall

of

providing

services

to

CELLCOM.

to use due care in the context of the available labor

services

responsibility

for

indemnify and

otherwise,

hold

SYSCOM

of

if

any,

hired

SYSCOM
nature
any

shall

for
have

whatsoever

person

shall not be

so

the purpose of
no
for

obligation,
any

hired.

act

or

Except

as

liable for, and CELLCOM

harmless from and against, any and all

damages, liabilities, losses, claims, actions, suits, proceedings, costs or
expenses

(including

reasonable

billed

attorneys*

fees and

expenses) of

whatever kind and nature imposed on, incurred by or asserted against SYSCOM
in any way relating to or arising out of this Management Agreement or the
design,

development,

construction,

nonwireline cellular radio
14.

operation

or

management

of

the

system in the PERMIT AREA.

DISPUTE RESOLUTION
All disputes in connection with this Management Agreement shall

be

settled

by

means

of

mandatory

binding

arbitration,

specifying

the

noticing party's appointed arbitrator, designating with particularity the
the demand for

facts supporting
breach,
shall
receipt

the legal

basis

be personally
of

such

thereof

served

notice

of

on

arbitration and constituting

the alleged

and the

Such notice

relief

the other party.

termination, serve on

requested.

The other party, upon
the initiating

party a

response to the notice of arbitration and shall also appoint and designate
an arbitrator.

Within

thirty (30) days after

the designation of the two

(2) arbitrators above stated, the two (2) arbitrators shall meet and agree
on a third arbitrator.
shall attempt

Unless otherwise agreed, the three (3) arbitrators

to agree on a

third arbitrator

who has experience in the

telecommunications

industry.

All

costs

of

arbitration

and

reasonable

billed attorney's fees shall be paid by the nonprevailing party.
15.

CONTROL AND AUTHORITY
a-

Nothing contained

in

this Management

Agreement shall be

deemed to constitute a surrender or transfer of control by CELLCOM of the
right to operate the Utah 5 Cellular System.

Notwithstanding anything to

the contrary in this Management Agreement, CELLCOM- shall have the sole and
exclusive right to set rates or the cellular service to be provided and to
exercise final authority

over all decisions concerning

the construction,

operation and maintenance of the cellular system in the PERMIT AREA.
b.

No persons working

SYSCOM's duties hereunder shall
persons

shall

be

SYSCOM's

be

in furtherance of the performance of
the employees of CELLCOM.

employees,

representatives,

All such

consultants

or

agents.
16.

SPECIFIC PERFORMANCE AS AN ADDITIONAL AND/OR ALTERNATIVE REMEDY
In addition to any other remedies available in law or equity to

the parties in arbitration, the parties may have the right to enforce the
decision

of

the

arbitration

panel

or

any

other

decision

of

competent

authority through specific performance as an alternative and/or additional
remedy,

both parties

recognizing

that

the unique

services

contemplated

pursuant to this Management Agreement demand the availability of such
remedy.
17.. NOTICES
All notices, demands, requests, offers or responses permitted or
required
certified

hereunder shall be deemed sufficient
mail

or

by

reputable

prepaid, addressed as follows:

overnight

if mailed by registered or
delivery

services,

postage

To SYSCOM:
Neal M. Sorensen
President
Systems Communication Corporation
P. 0. 8ox 1818 Vernal, Utah 84078
And to:
SYSCOM's designated counsel:
Michael F. Morrone, Esquire
Keller and Heckman
1150 17th Street, N.W.
Suite 1000
Washington, D.C. 20036

c (*w

fl

e&

To CELLCOM:
Dennis L. O'Neill
President
261 Hannover Circle
Panama City, Florida 32404
And to:
CELLCOM's designated counsel:
James Ireland, Esquire
Cole, Raywid & Braverman
1919 Pennsylvania Avenue, N.W.
Washington, D.C. 20006

18.

SEVERABILITY
The invalidity or unenforceability of any particular provision of

this Management Agreement shall not affect the other provisions hereof and
shall

be construed

in all

respects as if such invalid or unenforceable

provision were omitted, however, both parties shall use their best efforts
to modify the offending provision to conform
while preserving
each party.

the essential

benefits of

to the rules and regulations
this Management Agreement

to

NO WAIVER OF DEFAULT

19.

A

failure

by either

party

to

take

action on

account

of

any

default by the other party shall not constitute a waiver of any rights set
forth in

this Management Agreement

as they

relate to future performance

under this Management Agreement.
20.

SUCCESSORS
This Management Agreement shall be binding on and shall operate

for

the

benefit

designees,

assignees

representatives.
without

of

all
and

parties

hereto

successors

and

in

their

interest,

respective

heirs,

including

legal

However, this Management Agreement shall not be assigned

the written consent of the Parties,

Such consent

shall not be

unreasonably withheld.
21.

HEADINGS
Paragraph headings are provided for convenience only and are not

a part of this Management Agreement.
22.

ASSIGNABILITY
CELLCOM may assign its rights and obligations under this

Agreement by giving SYSCOM written notice of such assignment.

Upon thirty

(30) days' written notice to SYSCOM, CELLCOM may assign all of its rights,
duties and obligations under this Agreement to an affiliate or subsidiary
of CELLCOM, or any other entity in which CELLCOM has a contolling interest.
Any other assignment may be made only with the prior written consent of the
other party, which consent shall not be unreasonably withheld.
N^ 23.

INTEGRATION
This Management Agreement contains all other agreements, whether

written or oral, except for the lease referenced in Section 3a, the Sales
Agent Agreement and the Maintenance Agreement.

This Management Agreement

may be amended only in writing signed by both Parties.

At any time when it shall be necessary to determine the fair
market

value

of

the System,

the , B u y a r

and

agreement determine the fair market value.

tne

^

^

may

fay

if the S ^ e ^ a n d

written

the Setter

are unwilling or unable to make such a determination within 5 business days
after either party receives notice of the occurrence of any event requiring
the determination of

fair market value,

then the B«ye^ and

the Setter

shall, within the 10 business days after the expiration of such 5 business
day

period,

each select

an appraiser

satisfactory

to it and

within 3

business days after being approved, the two appraisers shall appoint a
third appraiser.

Within

3

business days after the third

appraiser is

selected, the Buyer and the Seller shall each advise the other in writing
whether the three appraisers are satisfactory to them.
fails

to advise

the other within

if either party

such 3 business day

period

that the

appraisers are satisfactory, then the parties shall negotiate in good faith
to agree on three mutually acceptable appraisers within 5 business days
after expiration of such 3 day period.
Each

appraiser

shall

have

cellular telephone systems.

at

least

3 years experience

appraising

In arriving at the fair market value of the

System, the appraisers shall use data collected from the sales of interests
in cellular

telephone

systems in other United

States

markets having a

population of comparable size to the market served by the System and which
have

occurred

within

the

two year

period.

The System

shall

take

into

account relevant differences affecting value between the markets served by
such systems and the market served by the System, and such factors as the
amount of debt assumed by the purchaser of any such system, the amount of
the

System's

differences

cash

on

in timing

hand,

its

account

of each sale

receivable

and

and any interceding

payable, and

changes

in the

market

for cellular

*air market value of
appraisal

telephone systems serving rural service areas.
the System shall be determined

that deviates

appraisals,

and

then

to the greatest

averaging

the

two

extent

by disregarding the

from

remaining

The

the two

remaining

appraisals.

deviation among all three appraisals is the same amount,

If

the

then all three

appraisals shall be averaged, as the case may be, shall constitute the fair
market value of the System and shall be final and binding on the parties.
25.

COMPLIANCE WITH FCC RULES
Notwithstanding

anything

in

this

Management

Agreement

to

the

contrary, both Parties agree that if any provision shall be deemed to be
inconsistent with or in violation of the FCC's rules, such provision shall
be null and void.
modify

the

preserving

In such event, both Parties agree to use best efforts to

offending
the

provision

to

conform

essential benefits of

to

the

this Management

FCC's

rules

Agreement

while

to each

party.
26.

RELATED PARTIES
Either

related

party

party
or

may

affiliate

enter
for

into

any

reasonable

the

performance

of

agreement

with

services

of

a

the

acquisition of equipment or other property; however, each such agreement
shall be on terms no less favorable to the other party than could readily
be obtained if it were made with a person who is not the related person or
affiliate or partner of the other party.

CELLULAR COMMUNICATIONS OJ
EASTTRN UTAH, TNC

By.
Dennis L. O^Neill
President

SYSTEMS COMMUNICATION
CORPORATION

By:,
Neal M. Sorensen
President
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In The Eighth Judicial District Court OF UINTAH County
State of Utah
AMERICAN RURAL CELLULAR,
INC.,

MEMORANDUM DVXIISION

Plaintiff,

r ; i ^ f'l

nnsnooM ('i'l

SYSTEMS COMMUNICATION,
CORP., a Utah Corp., and NTAL M.
SORENSEN, an Individual,

Hie above-captioned matter having come on regularly for trial October 15th and 16th,
1992, M. David Eckersly and Don R. Schow, Esq. appearing for the Plaintiff, Gayle F.
McKeachnie, Esq. appearing for the Defendant Counter-Claimant, the parties being present
and represented by counsel, evidence having been adduced, argument having been made and
the Court having duly considered the matter now makes and enters the following:
F IN DINGS OF FACT
1. The parties intended, viewed, and acted on the terms of the management
agreement that were mutual as though it was a binding and valid agreement.
2. The $10,000 per IUOI.L: V..-. -1 i;;r.;>; : a , .-. ;
.\. .,wi ;;^nuoued at trial or in the
contract, was and is found to be .sub^nudlh an engine wug fee as the evidence developed
and is chargeable and allocable :o the project- a^ a lienable fee. ! he March 1991 fee Is
excluded.
3. The travel and training expenses are similarly found to be part and parcel of the
engineering fees and the Court finds them to be chargeable and allocable to the various
projects as a lienable fee.

4. The invoice relating to the computer and terminal for $6,296.40 and apparently
the subscriber commissions claimed for $2,396.72 are not traceable and lienable to the
properties.
5. The parties had a duty of good faith dealing, an implied covenant to cooperate to
the ultimate end goal of mutual benefit.
A. Plaintiff breached this covenant of good faith by failing to communicate
with the Defendant in the last weeks of the relationship.
B. Plaintiff failed to give direction or instructions as to deficiencies in
financial records and accounting.^
C. Defendant breached the agreement in substance by advertising a competing
product, however, paragraph seven of the management agreement contemplated this and the
Court finds the breach to be minor.
6. Commissions are due Defendant/Counterclaimant under the sales agent agreement
but not to be included in the lien in the sum of $2,376.92.
7. The Court concludes, reading the four corners of the management agreement that
were mutual, that the parties were in fact occupying the relationship of joint venturers with a
common goal of getting the system on line for their future advantage.
8. The Court finds that the Defendant/Counterclaimant was sincerely interested in
pursuing the matter on the basis of future expectations of profit.
9. The Plaintiff obtained a completed and developed system and was satisfied with
the product at a reasonable price.
10. The services performed were reasonable and outside or inside contract employee
man hours were properly chargeable in addition to the engineering fees.
The Court having made and entered the above Findings of Fact, now makes and
enters the following:
CONCLUSIONS OF LAW
1. The Defendant is exempt regarding the obtaining of a contractor's license because

_9_

the parties, regardless of their own characterization, were joint venturer,:) with a common
goal of getting the system on line for their future and mutual, advantage. The
Defendant/Counterclaimant, by hiring licensed contractors and performance under the
agreement, was acting as a fiduciary to the Plaintiff and, insofar as contract duties were
concerned, did so.
.!.,- i v = r . concludes thnt the nnrties "Enterprise" was in fact a public utility.
Utah Code A mi Luted Section M *!• 1(19) Jclines a public utility to include a
telephone company.
Utah Code Annotated Section 54-2-1(29) defines a telephone corporation.
'I he Court concludes from reading the Statute an

*Mtorv intent regarding

regulation and the public good of encouraging the construction of cellular telephone systems
(not to mention control and regulation by the Federal Communication Commission) that there
was no necessity for the Defendant/Counterclaimant to have obtained a contractor's license.
_ .i~ L-ourt finds that the parties were fairly inventive in the preparation of their
agreement in avoiding the regulatory and perhaps proprietary benefits of having to hire and
retain as a separate body a professional engineer.
From the foregoing Findings of Fact and Conclusions of Law, the Court renders the
following Decision.
.:dgment is granted for the Plaintiff finding the agreement validly itTminntcd ami Hi'11
k
relationship dissolve
":or:*.oy fees not awarded.
Judsimer*
follow^.
1.
Piaintif ;-

.. .

uerclaimant on its Counter Claim as

• igment for $6,296.40 for personal property purchased for the benefit of the
lienable item 2nd for sales commissions in the sum of $2,376.92.

J judgment or; the "iijl cause of action is entered in ihc amoani ui $ 3 , . J - O . . 1.
Judgment is entered on the second cause of action in the amount of $23,136.17 Jadgiaca: ^
entered on the third cause of action in the amoum of $16,439.3 ; - and the liens are authorized
to be foreclosed.

There is no award on the fourth cause of action. The Defendant/Coi interehiinant

-3-

having obtained the benefit and use of the purchases.
There is no award of on the fifth cause of action which is cumulative and alternate.
No attorney fees will be awarded to the Plaintiff. Attorney fees will be awarded to
the Defendant and Counterclaimant in the sum of $15,000 plus costs.
Attorney for the Defendant/Counterclaimant to prepare appropriate Findings of Fact,
Conclusions of Law, and Decree of Mechanics lien foreclosure or request further hearing in
the matter with respect to the foreclosure of the interests of the Third Party Defendant,
Motorola, Inc.
DATED this ^T*

day of October, 1992.
BY THE

JOHN R. ANDEI
DISTRICT COURT JUDGE

MAILING CERTIFICATE
I hereby certify that on the jJr\rl day of October, 1992, true and correct copies of
the Memorandum Decision were mailed, postage prepaid, to: Mr. Don R. Schow, Attorney
for Plaintiff, at City Centre I, Suite 900, 175 East Fourth South, Salt Lake City, Utah
84111, Mr. Gayle F. McKeachnie, Attorney for Defendant/Counterclaimant, at 363 East
Main Street, Vernal, Utah 84078, and to Mr. M. David Eckersly,, Attorney for Plaintiff D
at City Centre I, Suite 900, 175 East Fourt South, Salt Lake City, Utah 84111.
//Cheryl Weeks, Deputy Clerk
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Addendum 4
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GAYLE F. McKEACHNIE - 2200
CLARK B. ALLRED - 0055
McKEACHNIE & ALLRED
Attorneys for Defendants
3 63 East Main Street
Vernal, Utah 84078
Telephone: (801)789-4908
IN THE EIGHTH JUDICIAL DISTRICT COURT OF UINTAH COUNTY
STATE OF UTAH
AMERICAN RURAL CELLULAR, INC. ,
a Delaware Corporation
Plaintiff,

]

vs.
SYSTEMS COMMUNICATION
CORPORATION, a Utah
Corporation, and NEAL M.
SORENSEN, an individual,

|
)
]i
]i
|
]

Defendants.
SYSTEMS COMMUNICATION
CORPORATION, a Utah
Corporation,

FINDINGS OF FACT
AND
CONCLUSIONS OF LAW

]
Civil No. 910800064CN

Third-Party Plaintiff,
vs.

\

MOTOROLA-, INC. ,

\

Third-Party Defendant.

j

This matter came before the Court for trial on October 15 and
16, 1992. Don R. Schow and M. David Eckersly appeared on behalf of
Plaintiff

and

Gayle

F.

McKeachnie

appeared

for

the

Defendant/Counter-Claimant. The parties were present through their
authorized representatives and the court heard the testimony and

received documentary evidence and heard the argument of counsel and
having duly considered the matter and entered

its Memorandum

Decision now makes and enters the following:
FINDINGS OF FACT
1.

The

Plaintiff,

American

Defendant/Counter-Claimant,

Systems

Rural

Cellular

Communication

Inc.

and

Corporation

entered into an agreement involving the construction and management
of a cellular telephone system in Eastern Utah.
2.

Although no one document has signatures of both parties,

both parties did sign a document entitled "Management Agreement11
which is identical in all respects relevant to the controversy
before the Court.
3.

The parties intended, viewed and acted upon the terms of

the management agreement as though it was a binding and valid
agreement.
4. The agreement of the parties provided for a $10,000.00 per
month management fee to be paid by Plaintiff, American Rural
Cellular- Inc. to Systems Communication Corporation, which although
called a fee, in fact is substantially an engineering fee and paid
for services which improved and is chargeable and allocable to the
three

locations which

were

liened

Corporation.

2

by

Systems

Communications

5.

The management fee was incurred in improving the liened

properties and is therefore lienable except for the amount of the
fee relating to March 1991.
6.

Travel and training expenses are part of the engineering

fees and services and are chargeable and allocable to the various
projects and are covered by the liens.
7.

The part of Systems Communication's claim relating to a

computer and terminal in the amount of $6,296.40 and the subscriber
commissions claimed by Systems Communications in the amount of
$2,396.72 are owed to Systems Communication but are not eligible
lien charges because those costs are not traceable and lienable to
the three properties involved.
8.

There is owing to Systems Communication by Plaintiff the

sum of $31,54 3.3 3 for improvements on the property covered by the
lien identified in the First Cause of Action.
9.

There is owing to System Communications by Plaintiff the

sum of $23,136.17 for improvements on the property covered by the
lien identified in the Second Cause of Action.
10.

There is owing to System Communications by Plaintiff the

sum of $16,439.33 for improvements on the property covered by the
lien identified in the Third Cause of Action.

3

11.

The parties had a duty of good faith dealing and an

implied covenant to cooperate to the ultimate end goal of mutual
benefit.
12.

Plaintiff breached its covenant of good faith dealing by

ceasing to communicate with the Defendant when Defendant was
attempting to finish construction of the cell sites and operate the
system. This failure to communicate commenced several months prior
to the termination of the agreement by plaintiff.
13.

Plaintiff failed to give instructions or direction to

Systems Communication Corporation as to claimed deficiencies in
financial records and accounting and as to what reports were
expected.
14.

Defendant breached

the agreement by

competing product, however paragraph

advertising a

seven of the management

agreement recognized that there would be some conflict between
Systems Communications1 existing radio business and the cellular
business and entered into the agreement with this knowledge and
expressed reference to that potential problem. The Court finds the
breach to be minor.
15.

The management agreement under which American Rural

Cellular Inc. and Systems Communication Corporation worked provided
in effect a joint venture relationship to accomplish a common goal

4

of having the cellular system constructed and operating for the
mutual advantage and benefit of both parties.
16.

The

Defendant,

Systems

Communication

Corporation

sincerely pursued the construction and management of the system in
anticipation of and reliance on future expectations of profit.
17.

The Plaintiff, American Rural Cellular Inc. received a

completed and developed system and was satisfied with the product.
The completed system was built by Systems Communication Corporation
and obtained by Plaintiff at a reasonable price.
18.

The

services

performed

by

Defendant,

Systems

Communication Corporation, improved the liened properties and were
reasonable and the charges for work performed both by outside
contractors and employees of Systems Communication Corporation are
properly chargeable against Plaintiff in addition to the $10,000
per month agreed upon fee.
19.
amount

of

Defendant/Counter-Claimant
$21,740.42

in

defending

pursuing-its Counterclaim.

incurred legal fees in the
the

Plaintiff's

claim

and

A total of 268.90 hours were spent by

the office of Defendant's counsel at rates that varied from $130.00
per hour to $30.00 per hour.
20.

A reasonable fee to be awarded Defendant and for work

related to the lien foreclosure is $15,000.
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21.

The Third-Party Defendant, Motorola, did not participate

in the trial because the issues relating to it were segregated for
a separate trial.
22.

An issue remains as to the priority of the mechanic's

liens of Systems Communication Corporation versus the trust deeds
of Motorola Inc.
The Court having made and entered the foregoing Findings of
Fact now makes and enters the following:
CONCLUSIONS OF LAW
Based on the Findings of Fact the Court enters the following
Conclusions of Law.
1.

The Defendant is exempt from the requirement of obtaining

a contractor's license on the basis that the parties were joint
venturers.

Also, the Defendant/Counter-Claimant hired licensed

contractors and

the enterprise entered

upon by the parties is

exempt from licensing requirements because the enterprise was a
public utility.
2.

Defendant/Counter-Claimant is entitled to foreclose its

lien on the Blue Bench property in the amount of $31,543.33 plus
interest at the statutory rate from 03/20/90 and $5,000.00 in legal
fees.
3.

Defendant/Counter-Claimant is entitled to foreclose its

lien on the Asphalt Ridge site in the amount of $23,136.17 together
6

with interest at the statutory rate from 03/20/90 and $5,000.00 in
legal fees.
4.

Defendant/Counter-Claimant is entitled to foreclose its

lien on the Vernal site in the amount of $16,439.33 plus interest
at the statutory rate from 03/20/90 and $5,000.00 in legal fees.
5.

The

Defendant/Counter-Claimant

is

entitled

to

reimbursement of attorney fees in the amount of $15,000.00 which
amount was incurred by System Communications in foreclosing its
liens.

The Court finds that that amount was the portion of the

legal fees incurred in foreclosing the liens, that it is a fair and
reasonable fee based on the services provided, the rates and hours
incurred, the issues involved and that the fees were necessarily
incurred.
6. Defendant/Counter-Claimant is entitled to judgment against
Plaintiff in the amount of $8,673.32 which amounts were received
but either did

not improve the liened properties or is not

traceable to the liened property and therefore not covered by the
liens.
7.

The respective positions and priorities of the liens of

Systems Communication Corporation and Motorola Inc. remain to be
determined and unless resolved between Systems Communications and
Motorola Inc. within ten days after entry of the judgment against

7

American Rural Cellular, either party may request the Clerk of the
Court for a trial setting on that issue.
DATED this

/3

day of November, 1992.

ohn R. Anderson, District Judge

APPROVED AS TO FORM:

VK
;on R. Schow
Attorney for Plaintiff

t:\vi\syscom\f i ndings
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MAILING CERTIFICATE
STATE OF UTAH

)
)ss.
)

COUNTY OF UINTAH

Vi Webb, being duly sworn, says:
That she is employed in the office of McKEACHNIE & ALLRED,
attorneys for Defendants herein; that she served the attached
FINDINGS OF FACT AND CONCLUSIONS OF LAW upon counsel by placing a
true and correct copy thereon in an envelope addressed to:
Mr, Don R. Schow, Esq,
PRINCE, YEATES & GELDZAHLER
City Centre, I, Suite 900
175 East Fourth South
Salt Lake City, Utah 84111
Mr. David Arrington, Esq.
VAN COTT, BAGLEY, CORNWALL & MCCARTHY
50 South Main Street, Suite 1600
Salt Lake City, Utah 84145
and deposited the same, sealed, with first class postage prepaid
thereon, in the United States Mail at Vernal, Utah, on the -^"

' day

of November, 1992.
-a

- f.^

,

Vi Webb
Subscribed and sworn to before me this _A "_ day of November,
1992.

My Commission expires:

Notary Public
Residing at Vernal, Utah
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i ••*-

T

JILL ANDERSON
NOTAMFVBUC-STATEofUTAH
363 EAST MAiN
VERNAL. UT 34073

